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Exzacutive Registry

7N .  OFFICE OF THE SECRETARY OF THE TREASURY RS
p WASHINGTON, D.C. 20220 . _23 I

: - i _GRYS/RE
September 22, 1983 T

a

g

MEMORANDUM FOR THE VICE PRESIDENT

THE SECRETARY OF STATE

THE SECRETARY OF DEFENSE

THE ATTORNEY GENERAL

THE SECRETARY OF AGRICULTURE

THE SECRETARY OF COMMERCE A

DIRECTOR, OFFICE OF MANAGEMENT AND BUDGET
IRECTOR OF CENTRAL INTELLIGENCE

UNITED STATES TRADE REPRESENTATIVE

ASSISTANT TO THE PRESIDENT FOR -
NATIONAL SECURITY AFFAIRS

ASSISTANT TO THE PRESIDENT FOR CABINET AFFAIRS

CHAIRMAN, COUNCIL OF ECONOMIC ADVISORS

ASSISTANT TO THE PRESIDENT FOR POLICY DEVELOPMENT

SUBJECT Senior Interdepartmental Group on
International Economic Policy (SIG-1EP)

The attached paper on the Export Administration Act was
received today from the Department of Commerce and should be
regarded as additional background to the oral report at the
meeting of the SIG-IEP to be held on Friday, September 23,
3:00 p.m., in the Indian Treaty Room.

David E. Pickford
Executive Secretary
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; 14 " | UNITED STATES DEPARTMENT OF COMMERCE

J’g The Under Secretary for International Trade
Washington, D.C. 20230

rares oF
MEMORANDUM TO: Marc Leland
FROM: Lionel H. Olmer M
SUBJECT: Friday SIG-1EP meeting on the Export

Administration Act {EAA)

At a meeting held on September 20, Under Secretaries {or their
representatives) from all interested agenc1es agreed that the
SIG-ILEP should consider the seven EAA issues which were the subject
of that meeting. As background material for Friday's SIG-IECP
meeting, I have attached descriptions of the primary differences
among the various bills on each of the seven issues.

At the SIG-IEP meeting, I will present the options discussed at the
September 20 meeting in order to allow the SIG-IEP to determine the
Administration's position on these issues. To the extent possible,
the SIG-IEP should decide as many of these issues as possible so as
to enable our legislative strategy to develope. Remaining issues
need to be resolved no later than Monday, September 26, because this
legislation may well be considered by Congress next week.
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CONTRACT SANCTITY
(FOREIGN POLICY CONTROLS)

Primary Differences Between EAA Bills

Present Law -- The President may impose export controls that
affect existing contracts. The Commodity Futures Trading Act,
however, provides contract sanctity for agricultural exports for
a period of 270 days after imposition of the controls, unless
there is a declared national emergency or state of war.

Administration Bill -- Protects existing contracts, the terms of
which require delivery within 270 days, from the imposition of
controls, unless the President determines that the overriding
national interest requires such exports be prohibited.

Senate Bill -- All contracts entered into before the imposition
of foreign policy controls are protected with no Presidential
Yescape clause."

House Bill =-- All contracts entered into before controls are
imposed are protected, except when the controls relate directly
and significantly to imminent or actual acts of aggression,
international terrorism, gross violation of human rights or
nuclear weapons tests.
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LICENSING OF COCOM TRADE

Primary Differences Between EAA Bills

Present Law ~- COCOM countries receive no special statutory
treatment outside of exception from provisions relating to export
of crime control and detection instruments.

Administration Bill -- The Administration bill retains the
existing law and does not give COCOM countries special licensing
treatment. The Administration bill does, however, declare that
it is our policy to develop licensing mechanisms to minimize the
burdens placed on free world trade.

Senate Bill -- Requires the issuance of only general licenses for
exports of multilaterally controlled items to COCOM countries
unless the item is on the Militarily Critical Technology List.

House Bill -- A validated license can no longer be regquired for
exports to a country which maintains export controls coopera-
tively with the United States. A validated license can be
required for exports to end-users identified by regulation, and
the Secretary may require any exporter to notify the Department
of exports of controlled items.
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FOREIGN AVAILABILITY

Primary Differences Between EAA Bills

Present Law =-- When the Secretary of Commerce determines that
controlled goods and technology are available from foreign
sources, he must decontrol the items and issue an export license,
unless the President decides that removing controls wouild be
detrimental to the national security, or are needed to protect
our foreign policy interests.

Administration Bill -- Amends the definition of foreign avail-
ability by substituting the words "comparable quality' for the
words "sufficient quality." Thus, the definition is consistent

throughout the statute.

Senate Bill -- Adopts the change proposed by the Administration
bi1ll. For foreign policy controls, requires decontrol if foreign
availability is present and not eliminated within 6 months,
unless Secretary determines that maintaining control would

still serve its purpose. Requires that representation of foreign
availability by an applicant shall be accepted unless contra-
dicted by reliable evidence ("burden shifting" provision). The
bill also suggests standards for determining if availability
exists such as cost, reliability, availability of spare parts,
and durability. :

House Bill ~-- For national security controls, requires decontrol
1f foreign availability is present and not eliminated within 6
months. Contains "burden shifting" provision similar to Senate.
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NATIONAL SECURITY CONTROLS
UNILATERAL CONTROLS

Primary Differences Between EAA Bills

Present Law -- No limitations are placed on the authority to
unilaterally control the export of goods or technology.

Administration Bill -- Makes no change to existing authority.

Senate Bill -- Makes no change to existing authority.

House Bill -~ Unilaterally controlled national security items that
have been approved to a country group for a one-year period must
be decontrolled to that country group, but a license can be
required for export of that item to end-users identified in
regulations.
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EXTRATERRITORIALITY
(FOREIGN POLICY)

Primary Differences Between EAA Bills

Present Law -- Permits extending export controls to U.S.
subsidiaries, re-exports of U.S. products or exports of
foreign origin products of U.S. technology.

Administration Bill -- Makes no change to the present
authority.

Senate Bill -- Makes no change to the present authority, although
Senator Percy is expected to introduce amendment limiting use of
extraterritorial controls to 45 days without.Congressional
approval.

House Bill -- Authority for the imposition of foreign policy
controls 1s limited to goods or technology "produced" in the U.S.
Controls applied extraterritorially require prior approval by
Congress by Joint Resolution.
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AGRICULTURE

Primary Differences Between EAA Bills

Present Law -- Short supply controls require concurrence of
Secretary of Agriculture.} Foreign policy and short supply
controls can be disapproved within 30 days by concurrent
resolution of Congress (now unconstitutional). Existing agri-
cultural contracts cannot be affected by any export controls for
270 days unless President declares national emergnecy or Congress
declares war. Reimbursement provided for losses caused by
imposition of export controls, if control not part of total
embargo and affected nation purchased over 3% of total U.s.
exports of controlled export in preceding year.

Administration Bill -~ No change.

Senate Bill -- Precludes national security controls on agricul-
tural products. Amendment is expected which would preclude
foreign policy controls, except in cases of total embargo, unless
there is prior Congressional approval (Senators Percy and Dixon).

House Bill -- Foreign policy and short supply controls effective
tor only 60 days unless extended by joint resolution of Congress.
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S

CONGRESSIONAL CONSULTATION
(FOREIGN POLICY CONTROLS)

Priméry Differences Between EAA Bills

Present Law -- Before imposing foreign pelicy controls the
President shall "in every possible instance" consult with
Congress. Whenever controls are imposed, expanded or extended
the President shall immediately report on the actions taken to
Congress,

Administration Bill =-- Makes no change to existing authority.

Senate Bill -- Continues to require the President to consult with
Congress "in every possible instance" before imposing foreign
policy export controls. The bill, however, requires that a report
on the controls be submitted to Congress before the controls are
imposed, expanded or extended. Senator Percy may offer an amend-
ment specifying consultations with the Senate Committees on
Banking and Foreign Relations and House Foreign Affairs Committee.

House Bill -- Consultation with the House Foreign Affairs
Committee and the Senate Banking Committee and a report to
Congress on the controls is required before foreign policy
controls are imposed, expanded or extended.
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CONTRACT SANCTITY g
(FOREIGN POLICY CONTROLS)

\

¢

Issue - What position should the Administration adopt on
contract sanctity?

Options
Option 1 - House ("Berman") language.

Option 2 - Compromise between House and Administration position.

Existing contracts cannot be affected unless:

° Prior Congressional consultation

° Prior report to Congress

° Presidential determination that not applying controls
would severely damage the United States national
interest.

Option 3 - Continue to support provision in Administration bill,
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SECRE]

EXTRATERRITORIALITY
(FOREIGN POLICY)

Issue - What position should the Administration adopt on the
extraterritorial reach of foreign policy controls?

OEtions

Option 1 - Strike.

Option 2 - Strike House provision and substitute provision which
permits extraterritorial controls but requires President to try
to negotiate foreign country agreements on the use of these
controls (Rep. Roth).

Option 3 - Strike, but exclude foreign subsidiaries of U.S. firms
from foreign policy controls.
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SJECREI

CONGRESSIONAL CONSULTATION
(FOREIGN POLICY CONTROLS)

Issue - What position should the Administration adopt on
proposed Congressional consultation provisions?

options
Ogtion 1 - Strike.

option 2 - Do not oppose prior consultation but strike regquirement

to report to Congress prior to imposition, expansion or extension
of controls. : ’

~

option 3 - Do not oppose.

SECRET
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SEURE

NATIONAL SECURITY CONTROLS
UNILATERAL CONTROLS

Tssue - What position should the Administration adopt on the
House provision to decontrol certain unilaterally controlled .
national security items?

Options

Option 1 - Strike.

Option 2 - Strike current provision and substitute regquirement to
Jecontrol unilaterally controlled items, available from foreign
sources, if we are unsuccessful in obtaining multilateral
controls within a specified time.

Option 3 - Modify provision to allow the Secretary, by regula-
tion, to require licenses for certain types and categories of
end-users and end-uses. '

Option 4 - Limit House provisions to unilaterally controlled
goods which are available from foreign sources.

FI.

SECRET
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SECRET

FOREIGN AVAILABILITY

Issue - What position should the Administration adopt on
proposals relating to foreign availability?

Burden-Shifting

Option 1 -

OEtlon 2 -
convincing

Options

Provisions:
Strike.

Require applicant to present "clear and
evidence" before burden shifts to government to

disprove foreign avallablllty.

Senate Foreign Polity 6 Month Decontrol:

Ogtion 1 -
Option 2 =~
Option 3 -

Strike,
Extend time period to one year.

Support, because of intentional loophole.

LRI
SWCEE

House National Security 6 Month Decontrol:

Option 1 -
Option 2 -
Option 3

Option 4 -
Option 5 -

Strike.

Limit decontrol to unilaterally controlled items.
Extend negotiating time period to one year.
Combine options 2 and 3.

Support, if loophole similar to Senate foreign

policy control loophole is added.

SECRET
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SEURE!L

LICENSING OF COCOM TRADE

Issue - What position should the Administration adopt on the issue
of licensing trade to COCOM countries?

Options

Option 1 - Support Senate provision, but clarify that the item
must be on both the MCTL and the Commodity Control List.

Option 2 - No decontrol of COCOM trade, but reduce licensing time
from 90 days to 30 days.

Option 3 - Support House provision, but modify to allow the
Secretary, by regulation, to require licenses for certain types
and categories of end-users and end-uses.

Option 4 - Eliminate COCOM licensing for items below the "adminis-

trative exceptions note" level, and reduce licensing time to 30
days on remaining items. (Rep. Roth).

SECRE!
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AGRICULTURE

Issue - Should the Administration oppose hew Congressional
limitations on the President's authority to control the export of
agricultural commodities?

Options

National Security:

Option 1 - Oppose Senate limitations.

Option 2 - Do not oppose.

Foreign Policy:

Oppose House and Percy/Dixon limitations.

Option 1 -
Option 2 - Do not oppose.

Short Supply:

Option 1 - Oppose House limitation,’

Do not oppose. o

Option 2

[

SECRE]
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CONTRACT SANCTITY
(FOREIGN POLICY CONTROLS)

Primary Differences Between EAA Bills

Present Law -- The President may impose export controls that
affect existing contracts. The Commodity Futures Trading Act,
however, provides contract sanctity for agricultural exports for
a period of 270 days after imposition of the controls, unless
there is a declared national emergency or state of war.

Administration Bill -- Protects existing contracts, the terms of
which require delivery within 270 days, from the imposition of
controls, unless the President determines that the overriding
national interest requires such exports be prohibited.

Senate Bill -- All contracts entered into before the imposition
of foreign policy controls are protected, with no Presidential
"egcape clause."

House Bill -- All contracts entered into before controls are
imposed are protected, except when the controls relate directly
and significantly to imminent or actual acts of aggression,
international terrorism, gross violation of human rights or
nuclear weapons tests.
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EXTRATERRITORIALITY
(FOREIGN POLICY)

Primary Differences Between EAA Billsg

Present Law -- Permits extending export controls to U.S.
subsidiaries, re-exports of U.S. products or exports of
foreign origin products of U.S. technology.

Administration Bill -- Makes no change to the present
authority. :

Senate Bill -- Makes no change to the present authority, although.
Senator Percy is expected to introduce amendment limiting use of
extraterritorial controls to 45 days without Congressional
approval. ’

House Bill -- Authority for the imposition of foreign policy
controls is limited to goods or technology "produced" in the U.S.
Controls applied extraterritorially reguire prior approval by
Congress by Joint Resolution.
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CONGRESSIONAL CONSULTATION
(FOREIGN POLICY CONTROLS)

Primary Differences Between EAA Bills

Present Law -- Before imposing foreign policy controls the
President shall "in every possible instance'" consult with
Congress. Whenever controls are imposed, expanded or extended
the President shall immediately report on the actions taken to
Congress.

Administration Bill -- Makes no change to existing authority.

Senate Bill -- Continues to require the President to consult with
Congress "in every possible instance" before imposing foreign
policy export controls. The bill, however, requires that a report
on the controls be submitted to Congress before the controls are
imposed, expanded or extended. Senator Percy may offer an amend-
ment specifying consultations with the Senate Committees on
Banking and Foreign Relations and House Foreign Affairs Committee.

House Bill =-- Consultation with the House Foreign Affairs
Committee and the Senate Banking Committee and a report to
Congress on the controls is required before foreign policy
controls are imposed, expanded or extended.
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' NATIONAL SECURITY CONTROLS
UNILATERAL CONTROLS

Primary Differences Between EAA Bills

Present Law -- No limitations are placed on the authority to
unilaterally control the export of goods or technology.

Administration Bill -- Makes no change to existing authority.
Senate Bill -- Makes no change to existing authority.
House Bill -- Unilaterally controlled national security items that

have been approved to a country group for a one-year period must
be decontrolled to that country group, but a license can be
regquired for export of that item to end-users identified in
regulations. ' :
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FOREIGN AVAILABILITY

Primary Differences Between EAA Bills

Present Law =-- When the Secretary of Commerce determines that
controlled goods and technology are available from foreign
sources, he must decontrol the items and issue an export license,
unless the President decides that removing controls wouild be
detrimental to the national security, or are needed to protect
our foreign policy interests.

Administration Bill -- Amends the definition of foreign avail-
ability by substituting the words “comparable quality" for the
words "sufficient quality." Thus, the definition is consistent
throughout the statute. *

Senate Bill -- Adopts the change proposed by the Administration
bill. For foreign policy controls, requires decontrol if foreign
availability is present and not eliminated within 6 months,
unless Secretary determines that maintaining control would

still serve its purpose. Reqguires that representation of foreign
availability by an applicant shall be accepted unless contra-
dicted by reliable evidence ("burden shifting" provision). The
bill also suggests standards for determining if availability
exists such as cost, reliability, availability of spare parts,
and durability.

House Bill -- For national security controls, requires decontrol
1f foreign availability is present and not eliminated within 6
months. Contains "burden shifting" provision similar to Senate.
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LICENSING OF COCOM TRADE

Primary Differences Between EAA Bills

Present Law -- COCOM countries receive no special statutory
treatment outside of exception from provisions relating to export
of crime contrel and detection instruments.

Administration Bill -~ The Administration bill retains the
existing law and does not give COCOM countries special licensing
treatment. The Administration bill does, however, declare that
it is our policy to develop licensing mechanisms to minimize the
burdens placed on free world trade.

Senate Bill -- Requires the issuance of only general licenses for
exports of multilaterally controlled items to COCOM countries
unless the item is on the Militarily Critical Technology List.

House Bill -- A validated license can no longer be required for
exports to a country which maintains export controls coopera-
tively with the United States. A validated license can be
required for exports to end-users identified by regulation, and
the Secretary may require any exporter to notify the Department .
of exports of controlled items.
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N AGRICULTURE

Primary Differences Between EAA Bills

Present Law -- Short supply contrels require concurrence of
Secretary of Agriculture. Foreign policy and short supply
controls can be disapproved within 30 days by concurrent
resolution of Congress (now unconstitutional). Existing agri-
cultural contracts cannot be affected by any export controls for
270 days unless President declares national emergnecy or Congress
declares war. Reimbursement provided for losses caused by
imposition of export controls, if control not part of total
embargo and affected nation purchased over 3% of total U.S.
exports of controlled export in preceding year.

Administration Bill -- No change.

Senate Bill -- Precludes national security controls on agricul-
tural products. Amendment is expected which would preclude
foreign policy controls, except in cases of total embargo, unless
there is prior Congressional approval (Senators Percy and Dixon).

House Bill -- Foreign policy and short supply controls effective
for only 60 days unless extended by joint resolution of Congress.
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